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C.O.V.I.D. – ACRONYM FOR MORE EFFECTIVE
MEDIATIONS DURING PANDEMIC – FEBRUARY 2021
No doubt, the coronavirus pandemic has impacted all aspects of the legal process,
including settlement discussions, specifically, mediation sessions. As we approach close to a
year since the pandemic first began to significantly impact the legal system, and, in speaking
to trial attorneys, mediators, Judges, court personnel, and all other parties involved in the
litigation process, listed below is a C.O.V.I.D. acronym to help those preparing for mediation
more effectively maximize chances of settlement – consider how these five things might help
you and your clients as you prepare for your next mediation session.
C – C is for Case Value
A true valuation of a case is the present value of a future outcome, and for mediation
to have any chance of success, all parties must assess a case’s true value. Simply because a
claimant can potentially establish $1M in damages does not result in a case value of $500,000
because each side has a 50/50 chance to win at trial. One must think of all of the various
outcomes, guard against overinflating/underinflating the case, and, factor in anticipated
litigation expenses, including, but not limited to, legal fees, costs, and expert fees (not to
mention the time value of money) – particularly in light of the dramatic reduction in trials
because of COVID. Case value, as well as anticipated future costs, should be discussed in
detail prior to the date of mediation between the lawyers and the decision-makers. Also,
remember case value is not static - the value of a case might change based on newly discovered
evidence, a Court ruling, or your client’s circumstances. However, for a successful mediation
session, all parties must have calculated the value of the case on the day of the mediation.
O – O is for Opening Session
More and more parties are attempting to avoid any opening sessions to begin a
mediation. In light of the pandemic, and, to set the tone for the session and any and all other
future discussions involving the decision-makers, insist on this session, even if the mediator
and/or one of the participants hesitates and/or objects. At the start of mediation, your opening
statement should be short and persuasive, but not offensive. Remain civil, focus on the specific
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case, and stress that your goal is to explore reasonable settlement options with an open mind.
One of the most important things to do during the opening session is to LISTEN closely to the
other side. Know your audience during the opening statement – you may be addressing the
mediator, but your true audience is the decision maker present for the opposing parties. The
best statements are matter of fact, informal, and convey that reasonable settlement talks are in
everyone’s best interests. The opening statement, particularly during the pandemic, is very
important to setting the tone for a productive negotiation session.
V – V is for Virtual
Like it or not, the trend away from in-person mediation toward virtual mediation even
before the pandemic is gaining traction and probably here to stay. Rather than fight it, all
lawyers and their clients should embrace the technology that allows us to conduct mediations
over the internet, using video platforms such as Zoom, Cisco WebEx, and others. For virtual
mediations to be effective, all parties should agree to participate with audio and video. Zoom
is my preferred platform. (Zoom has recently addressed security concerns by, among other
things, adding encryption). In my experience, virtual mediations are not only here to stay, but
they are also at least as effective, if not more effective, than in-person mediations. The
technology enables all parties to participate in an opening session (see above – O is for
Opening Statement) after which time, the mediator can separate the parties into breakout
rooms. The mediator can then go between breakout rooms for private caucus, or leave a
breakout room for litigants to discuss things privately, and then return once a decision is made
about how to proceed. The technology also permits participants to present evidence, including
pictures, exhibits, PowerPoints, and video, through a screen sharing feature – a very effective
way to make sure that the other side understands the case from your point of view. Once the
restrictions from the pandemic are lifted, in-person mediation will be preferred in many cases.
However, there will be increasing demand for remote mediations even after we return to
“normal” – the technology arguably permits more cost-effective and productive mediations
without the same time-constraints and costs of travel.
I – I is for Investing
Investing in the process is the best way to avoid an impasse. Investment in mediation
includes keeping a positive attitude, preparing a negotiation strategy well in advance of the
actual mediation date, making well-timed concessions, and avoiding emotional responses to
the opposing parties’ negotiation tactics. If all parties to a dispute have agreed to participate
in a mediation session, then invest as much time, effort, and energy as is reasonable because
the likelihood of a case being resolved through a trial during the pandemic is very low. So,
exhausting settlement talks is one of the best ways to serve your client. If you believe your
case is headed toward an impasse, diligently seek your mediator’s insights, opinions, and
reading of the “other room.” An effective mediator will help everyone re-evaluate strengths
and weaknesses, consider positions articulated by the opposition, reassess risks, strengths, and
weaknesses, factor in the time value of money as well as remaining fees and costs, and further
emphasize the benefits of settlement/closure. Before impasse, an effective mediator may help
convince the parties to make additional moves, suggest conditional bracketed moves, or
recommend a recess for a mediator’s proposal to be presented for consideration at a later date.
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In light of the pandemic, avoiding an actual impasse is more important than ever, and in
addition to the options mentioned above, the parties should consider any and all other ideas,
such as resuming joint sessions, or even lawyer to lawyer, client to client, or expert to expert
discussions. Even if the parties request a mediator’s proposal that is ultimately not accepted,
the parties might consider revisiting settlement discussions and use the mediator’s proposal as
a basis. Effective mediators continue to effectuate settlement discussions long after a
mediation session ends – the key is utilizing an effective mediator and investing in the process,
particularly when the courthouses are still limited by restrictions resulting from the ongoing
pandemic.
D – D is for Demand and Document
To have a more effective mediation, frequently, the Plaintiff will submit a demand prior
to the mediation, and no mediated settlement is effective unless it is documented. A premediation demand avoids one side claiming surprise. In fact, a party surprised by a premediation demand should request a postponement of the mediation until more information is
obtained. A mediation with no chance of meaningful settlement discussions is frustrating to
all parties, including the mediator, but during a pandemic, it is a true disservice to the parties
to the dispute. A detailed settlement demand, along with a request for the other side to notify
you if they require any further information prior to the mediation session sets the tone for the
best chance for the mediation session to be productive and meaningful. Be proactive, make
sure the other side has all information necessary, and formulate the strategy for negotiating –
not just the party who made the demand, but also, the party receiving the pre-mediation
demand. If for whatever reason, a pre-mediation demand is not made, then be prepared to
negotiate based on your case value from the outset of the mediation session.
Just as important, when all parties are present, either during the mediation session, or
after further settlement discussions occur with your mediator, once a settlement is reached, it
should be memorialized. Documenting the agreement can be formalized in a written
memorandum of understanding or generic settlement agreement, stating that it is enforceable
and admissible in court, signed by all of the parties. Ideally, the settlement agreement would
be finalized and signed during the mediation, but more often, a mediator’s settlement
agreement is signed, which requires a more detailed Release to be circulated and signed by a
date certain. Consider whether releases could be prepared prior to mediation, including terms
such as confidentiality, indemnity, and subrogation, so that the parties are not addressing these
issues for the first time with a mediator’s settlement agreement after an agreement in principle
has been reached. More important than ever in the context of a virtual mediations during the
pandemic is execution of an enforceable agreement, which has to be circulated and signed at
mediation (or after further settlement discussions) by parties and lawyers who might be at
separate locations.
C – C is for Case Value

O – O is for Opening Session
V – V is for Virtual
I – I is for Investing
D – D is for Demand and Document
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In early 2020, no trial lawyer, Judge, mediator, court personnel, or other professional
involved in civil trial law could have predicted the impact C.O.V.I.D. would have on all aspects
of the legal process, including mediations. I hope that all readers obtain some benefit from the
C.O.V.I.D. acronym in connection with preparing to effectively maximize chances of
settlement during future mediation sessions.

To schedule a mediation with Bill Ucherek II,
Call Danielle Herbert at (214) 365-9000 or
danielle@mcculloughmediation.com

Bill Ucherek II
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Employment Discrimination
Medical Malpractice
Residential Construction
Commercial Construction
Probate Litigation
Our mediation office in Dallas serves clients in an atmosphere of fairness and excellence.
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McCullough Mediation works

McCullough Mediation assures a
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and efficient manner. Call to
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Bill graduated summa cum laude from Texas Tech University School of Law with a B.A.
in Economics from Austin College.
Bill was admitted to the State Bar of Texas in 1994. He is Board Certified in Personal
Injury Trial Law by the Texas Board of Legal Specialization and is authorized to practice
in all state courts in Texas. Bill successfully completed the Basic and Family Mediation
Training Courses in compliance with the Texas Mediation Trainer Roundtable Standards.
Bill served on the Board of Directors for the Texas Trial Lawyers Association and the
Dallas Trial Lawyers Association. He was also honored to serve as the Vice President of
Membership for the Texas Trial Lawyers Association for 2017 and 2018. In October of
2020, Bill was named Volunteer Mediator of the Month for the Dallas County Dispute
Resolution Center.

Bill is active in his community, from officiating with the North Texas Basketball
Officials Association to speaking to Young Men’s Service League groups about the
legal issues facing teens.

Bill Ucherek’s Mediation Fees:
2 hour:
3 hour:
Half day:
Full Day:

The Full Day Fee includes:
- Scheduling and administering the session;
- Any pre-mediation attorney conferences;
- Preparing for and conducting the mediation session;
- Conducting the post-session telephone facilitation
and correspondence as needed;
- Refreshments for all present; and
- Lunch for all present (full day only).

$450 per party
$600 per party
$700 per party
$1750 per party

VISIT MCCULLOUGHMEDIATION.COM TO LEARN MORE
12222 Merit Dr. Suite 1200

•

Dallas, TX 75251

•

(214) 365-9000

